United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




















































coil OF APPEALS OP THE DISTRICT OF COLUMBIA. 


APRIL TERM. 1901. 


No. 1078. 


WILLIAM H. MANOGUE, APPELLANT, 


LUKE J. KEARNEY. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


INDEX. 


Original. Print. 


Caption...... a 

Declaration... 1 

Particulars of demand.‘.. 4 

Affidavit of plaintiff... 5 

Pleas ...... .... 7 

Affidavit of defendant . .. 7 

Replication ..... .. ... n 

Fifth replication withdrawn . .. .. 12 

Memorandum: Verdict .•. . ....,.. ]2 

Motion in arrest of judgment ... . . 13 

Memorandum; Motions for new trial and in arrest of judgment 

continued and term prolonged........... 13 

Judgment .... .. .. 14 

Appeal and citation ordered.. ..... . .... 14 

Citation... .. .... . 15 

Memorandum; Fifty dollars deposited in lieu of appeal bond...... 16 

Time to file transcript in Court of Appeals extended___ 16 

Clerk’s certificate.. ..... ..... 17 


Judd & Detwjsiler, Printers, Washington, D. C., May 1 , 1901 f 





























In'the Court of Appeals of the District of Columbia, 


William H. Manogue, Appellant, 

vs. 

Luke J. Kearney. 


No. 1078. 


a Supreme Court of the District of Columbia. 

Luke J. Kearney ) 

vs. V No. 41275. At Law. 

William H. Manogue. ) 

United States of America, 1 
District of Columbia, f ss * 

Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration, Notice to Plead, &c. 

Filed Jul- 27,1897. 

In the Supreme Court of the District of Columbia. 

Luke J. Kearney, Plaintiff, 1 

vs. yAt Law. No. 41275. 

William H. Manogue, Defendant, j 

The plaintiff, Luke J.- Kearney, sues the defendant, William H. 
Manogue, for money payable by the defendant to the plaintiff, for 
that the defendant borrowed from the plaintiff at various times and 
in divers amounts large sums of money, to wit, the sum of twenty- 
nine hundred and sixty-five dollars ($2,965), all of which sum is 
long since due, and no part of the principal sum or interest has been 
paid, although the defendant has frequently promised to pay the 
same. 

And the plaintiff claims the sum of twenty-nine hundred and 
sixty-five dollars ($2,965), with interest, at the rate of six (6) per 
centum per annum, until paid—that is, on five hundred dollars 
($500) from July 25,1893; on three hundred dollars ($300) from 
September 20,1893; on four hundred dollars ($400) from October 
11,1893; on two hundred and fifty dollars from November 7,1893; 
on one hundred and fifty dollars ($150) from November 11,1893; 
three hundred dollars ($300) from December 4,1893; one hundred 
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2 WILLIAM H. MANOGUE VS. LUKE J. KEARNEY. 

and fifty dollars from January 10,1894; one hundred dollars ($100) 
from May 16,1894; one hundred and fifty dollars ($150) from June 
28,1894; three hundred and forty dollars ($340) from June 29, 
1894; one hundred and seventy-five dollars ($175) from Sep- 

2 tember 24, 1894; thirty dollars ($30) from January 17,1895; 
twenty dollars ($20) from January 17,1895, and one hundred 

dollars ($100) from June 1,1895, exclusive of all set-offs and just 
grounds of defense, according to the particulars of demand hereto 
annexed, besides the costs of this suit. j 

2. The plaintiff, Luke J. Kearney, sues the defendant, William H. < 
Manogue, for other money payable by the defendant to the plaintiff, 

for that the defendant heretofore, to wit, on the twenty-third day of 
January, 1895, by his certain promissory note, now overdue and 
unpaid, promised to pay to the order of the plaintiff the sum of two 
hundred and twenty dollars ($220) ten (10) days after the date 
thereof, with interest until paid, at the rate of six (6) per centum 
per annum, for value received, payable at the Farmers’ and Me¬ 
chanics’ National Bank of Georgetown, D. C., and the said note was 
at its maturity presented for payment at the said Farmers’ and Me¬ 
chanics’ National Bank of Georgetown, D. C., and was dishonored 
and protested, and the said defendant did not pay the said note or 
any part thereof, and the plaintiff claims the sum of two hundred 
and twenty dollars ($220), with interest thereon from the twenty- 
third day of January, 1895, at the rate of six (6) per centum per 
annum until paid, and one dollar and eighty-five cents ($1.85) pro¬ 
test fees, according to the particulars of demand hereto annexed, 
besides the costs of suit. 

3. And the plaintiff sues the defendant for other monies pay¬ 
able by the defendant to the plaintiff for goods sold and deliv¬ 
ered by the plaintiff to the defendant, and for work done and 

materials provided by the plaintiff for the defendant at 

3 his request, and for money lent by the plaintiff to the defend- j 
ant, and for money paid by the plaintiff for the defendant at 

his request, and for money received by the defendant for the use of 
the plaintiff, and for money found to be due from the defendant to 
the plaintiff on accounts stated between them. 

And the plaintiff claims the sum of three thousand one hundred 
and eighty-five dollars ($3,185), with interest thereon, at the rate of ' 
six per cent, per annum, until paid—that is, on five hundred dollars 
($500) from July 25,1893; on three hundred dollars ($300) from 
September 20,1893; on four hundred dollars ($400) from October 
11,1893; on two hundred and fifty dollars ($250) from November 
7, 1893; on one hundred and fifty dollars ($150) from Novem¬ 
ber 11,1893; on three hundred dollars ($300) from December 4, 

1893; on one hundred and fifty dollars ($150) from January 10, 
1894; on one hundred dollars ($100) from May 16,1894; on one 
hundred and fifty dollars ($150) from June 28,1894; on three hun¬ 
dred and forty dollars ($340) from June 29,1894; on one hundred 
and seventy-five dollars ($175) from September 24,4894; on thirty* 
dollars ($30) from January 17,1895; on twenty dollars ($20) from 
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January 17,1895 ; on two hundred and twenty dollars from Janu¬ 
ary 23rd, 1895, and on one hundred dollars ($100) from June 1, 
1895, and one dollar and eighty-five cents protest fees, exclusive of 
all set-off- and just grounds of defense, according to the particulars 
of demand hereto annexed, besides the costs of suit. 

DARR & LECKIE, 
Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the twentieth 

4 day, exclusive 1 of Sundays and legal holidays, occurring after 
the day of service hereof; other-judgment. 

DARR & LECKIE, 
Attorneys for Plaintiff. 

Particulars of Demand. 

Filed Jul- 27,1897. 

Washington, D. C., May 20,1897. 

William H. Manogue in account with Luke J. Kearney. 

July 25,1893, $500, with interest to date. 

September 20,1893, $300, with interest to date. 

October 11,1893, $400, with interest to date. 

October ' 7,1893, $250, with interest to date. 

November 11,1893, $150, with interest to date. 

December 4,1893, $300, with interest to dale. 

January 10,1894, $150, with interest to date. 

May 16,1894, $100, with interest to date. 

June 28,1894, $150, with interest to date. 

June 29,1894, $340, with interest to date. 

September 24,1894, $175, with interest to date. 

January 37, 1895, $30, with interest to date. 

January 17,1895, $20, with interest to date. 

June " 1,1895, $100, with interest to date. 

$2,965.00 

$220. Georgetown, D. C., Jan’y 23,1895. 

Ten days after date I promise to pay to the order of Luke 

5 J. Kearney two hundred and twenty dollars, with interest 
until paid, at 6 per centum per annum, for value received, 

payable at the Farmers’ and Mechanics’ National Bank of George¬ 
town, D. C. ■ 

(Signed) WM, H. MANOGUE, 

Custom-house, Georgetown, D. C. 

To protest fees, $1.85. 
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District of Columbia, ss: 

I, Luke J. Kearney, being first duly sworn according to law, on 
oath say that I am the plaintiff named in the annexed declaration ; 
that William H. Manogue is the defendant named therein ; that I 
have a good cause of action against the defendant on account of the 
non-payment by the defendant of the following sums of money, to 
wit, $500, |300, $400, $250, $150, $300, $150, $100, $150, $340, $175, 
$ 30 , $20, and $100, more particularly set out in the annexed declara¬ 
tion and bill of particulars ; which said declaration and bill of par- 
' ticulars are hereby referred to* and made a part of this affidavit; 
also on account of the defendant’s failure to pay the promissory note 
set out and described in the annexed declaration and bill of par¬ 
ticulars ; that the above sums of money were actually borrowed on 
or about the dates herein mentioned, which said sums were actually 
received by the defendant, and that he has not paid the same 
or any part thereof, either principal or interest; also that the 
said defendant executed the said note for value received, and 
that the said note was delivered by the said defendant to the plain¬ 
tiff, and that the said note was at its maturity presented for pay¬ 
ment at the said Farmers’ and Mechanics’ National Bank of 
6 Georgetown, D. C., and payment refused, and the said note 
was then duly protested, and that said defendant has not 
paid principal or interest of said note or any part thereof, although 
said note is long since overdue and still in the possession of the 
plaintiff, and there is justly due and payable by the defendant to 
the plaintiff the sum of thirty-one hundred and eighty-five dollars 
($3,185), with interest at the rate of six (6) per cent, per annum— 
that is, on five hundred dollars ($500) from July 25,1893; on three 
hundred dollars ($300) from September 20,1893 ; on four hundred 
dollars ($400) from October 11,1893; on two hundred and fifty 
dollars ($250) from November 7, 1893; on one hundred and fifty 
dollars ($150) from November 11,1893; on three hundred dollars 
($ 300 ) from December 4, 1893; on one hundred and fifty dollars 
($150) from January 10, 1894; on one hundred dollars from May 16, 
1894; on one hundred and fifty dollars ($150) from June 28,1894; 
on three hundred and forty dollars ($340) from June 29, 1894; on 
one hundred and seventy-five dollars from September 24,1894; on 
thirty dollars ($30) from January 17,1895; on twenty dollars ($20) 
from January 17,1895; on two hundred and twenty dollars ($220) 
from January 23,1895, and on one hundred dollars from June 1, 
1895, exclusive of all set-offs and just grounds of defense, and one 
dollar and eighty-five cents ($1.85) protest fees. 

LUKE J. KEAKNEY. 

4 * 

1 

% * 

Subscribed and sworn, to before me this 14th day of May, in the 
year of our Lord one thousand eight hundred and ninety-seven. 

WILLIAM W. MILLAN,. 

[seal.] • Notary Public , D. (7. 
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7 Pleas and Affidavit of Defendant. 

Filed Aug. 21, 1897. 

In the Supreme Court of the District of Columbia. 

Luke J. Kearney 
vs. 

William H. Manogue. 

Pleas of defendant. 

First. The defendant for plea says that he is not indebted as 
alleged. 

Second. And for a further plea the defendant says that he never 
promised as alleged. 

Third. And for a further plea the defendant says that the alleged 
cause of action set out in the plaintiff's declaration did not accrue 
within three years before the commencement of this suit. 

Fourth. And for a further plea the defendant says that the plain¬ 
tiff at the commencement of the suit was and still is indebted to 
him, the defendant, in the sum of one thousand dollars, for services 
rendered by the said defendant, to the said plaintiff, at the latter’s 
request, as appears by the particulars of said debt, hereunto an¬ 
nexed, and he is willing that the same may be set-off against the 
plaintiff’s demand. 

PADGETT & FORREST, 

Attorneys for Defendant. 

District of Columbians: 

William H. Manogue, being first duly sworn according to 

8 law, deposes and says that he is the William H. Manogue 
named as defendant in this cause; that he denies the right of 

the plaintiff to recover judgment in this cause against him for any 
items in his particulars of demand prior to September 24th, .1894, to 
wit: September 20th, 1893, $300; October 11,1893, $400; October 
7th, 1893, $250; November 11th, 1893, $150; December 4th, 1893, • 
$300; January 10th, 1894, $150; May 16th, 1894, $100; June 28th, 
1894, $150; June 29th, 1894, $340, and July 25th, 1893, $500, and 
the grounds of his defense to such items as are immediately above 
set forth and claimed in his declaration, affidavit in support thereof, 
and particulars of demand are that the said alleged items of in¬ 
debtedness did not accrue within three years before the commence¬ 
ment of this suit; and, further, that this affiant has not at any time 
within the said' three years acknowledged the said indebtedness or 
promised to pay the same; that as to the remainder of the said 
items set forth in the said declaration, affidavit of plaintiff in sup¬ 
port thereof, and the particulars of demand, this affiant says that 
the said plaintiff at the commencement of this suit was and still is 
indebted to him in the sum of one thousand dollars for services ren- 


j>At Law. No. 41275. 
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dered by this affiant to the said plaintiff, as appears by the particu¬ 
lars of said debt hereunto annexed, and this affiant says that said 
services so rendered consisted of legal and professional services ren¬ 
dered by this affiant to the plaintiff, running through a period of 
over one year and a half, to wit, from July 25th, 1893, to March 5th, 
1895, in endeavoring to obtain for the plaintiff a retail liquor 
license from the proper authorities of the District of Columbia; that 
during said period this defendant was almost continuously 

9 employed in the endeavor to procure said retail license from 
said authorities for the said plaintiff; that this defendant was 

retained and employed by the said plaintiff for his legal services in 
that behalf, and this affiant says that such legal services were rea¬ 
sonably worth the sum of one thousand dollars, and this affiant is 
willing that the said sum of one thousand dollars aforesaid for serv¬ 
ices rendered may be set off against the plaintiff’s demand, in so far 
as the said demand has any legal foundation. 

This affiant further says that as to the first item of $500 in said 
declaration, affidavit of plaintiff, and particulars of demand, the 
same is not due or owing by this defendant to the said plaintiff, and 
the grounds of this affiant’s defense thereto, in addition to the other 
grounds herein stated, are the said amount represents the sum 
which the plaintiff agreed and contracted to pay, this affiant con¬ 
tracting and agreeing to pay a like sum, in a joint enterprise or pur¬ 
chase by the said plaintiff and this defendant of a piece of property 
situated on the west line of Congress street, in the city of George¬ 
town, D. C., in square formerly known as 111; that this affiant paid 
his part of the said $500, and the amount sought to be charged by 
the said plaintiff against this affiant in the said first item is not, nor 
is any part thereof, due and owing by this affiant to the said plain¬ 
tiff; that after the purchase of the said property, as aforesaid, the 
same was sold out under a prior deed of trust, and this affiant and 
the said plaintiff lost the respective amounts that they had so in¬ 
vested. 

This affiant further says that as to-the last item of $100, under 
date of June 1,1895, and mentioned in the said declaration, 

10 affidavit of plaintiff, and particulars of demand, this affiant 
says that his grounds of defense thereto are that the said 

plaintiff has now pending against the defendant in this court, undis¬ 
posed of, a suit against this affiant for said particular amount, and 
this affiant says that the said plaintiff should not be permitted to 
sue him in this cause for said amount; and as to the plaintiff’s 
claims of $150 of November *11,1893, and of $100 of May 16, ’94,^ 
this affiant says that he paid and liquidated the same. 

This affiant says that the grounds of defense to the said claims 
and demands of the said plaintiff are as hereinbefore set forth, and 
for the reasons given and the pleas hereto appended as part hereof, 
and this the defendant’s affidavit of defense, said plaintiff should 
not recover anything against this defendant herein or be entitled to 
judgment for any amount on account of the matters and things set 
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forth in the plaintiff’s declaration, affidavit in support thereof, and 
the particulars of demand. 

WM. H. MANOGUE. 

Subscribed and sworn to before me this 21st day of August, 1897. 

J. R. YOUNG, Clerk , 

By ALE. G. BUHRMAN, Ass’t CVk 

Particulars of Debt of Set-off. 

Filed Aug. 21,1897. 

Luke J. Kearney to William H. Manogue, Dr. 

For legal and professional services rendered to the said 
* Kearney by the said Manogue from July 25th, 1893, to 
March 5th, 1895, in endeavoring to procure from the 
proper authorities of the District of Columbia a 

11 retail liquor license for the said Kearney, which 
said legal and professional services were rendered 

by the said Manogue at the request of the said Kearney 

and are fairly and reasonably worth the sum of.. $1,000.00 

Replication. 

Filed Sep. 8,1897. 

In the Supreme Court of the District of Columbia. 

£ 

Luke J. Kearney 1 

vs. V At Law. No. 41275. 

William H. Manogue. J 

1st. For replication to the defendant’s first plea herein filed the 
plaintiff joins issue. 

2nd. For replication to the defendant’s second plea herein filed 
the plaintiff joins issue. 

3rd. For replication to the defendant’s third plea herein filed the 
plaintiff joins issue. 

4th. For replication to the defendant’s fourth plea herein filed 
the plaintiff joins issue. 

5th. For further replication to the pleas and affidavit of the de¬ 
fendant herein filed the plaintiff says that the item of $500.00 re¬ 
ferred to in defendant’s affidavit as a part of the purchase price for 
a piece of property situated on the west line of Congress street, in 
the city of Georgetown, D. C., in square formerly known as 111, is 
not the $500.00 sued for, but the said item upon which’ re- 

12 covery is sought to be had is for $500.00 loaned by the plain¬ 
tiff to the defendant at his request, as is set forth in plain¬ 
tiff’s declaration, affidavit, and bill of particulars herein filed. 

DARR & LECKIE, 

Att’ys for Plaintiff, 






8 


WILLIAM H. MANOGUE VS. LUKE J. KEARNEY. 


Withdrawal of Fifth Replication. 

Filed Sep. 29,1897. 

In the Supreme Court of the District of Columbia. 

Luke J. Kearney 1 

vs. V At Law. No. 41275.' 

William H. Manogue. j 

And now comes the plaintiff and withdraws his fifth replication 
heretofore filed. 

DARK & LECKIE, 

Attorneys for Plaintiff. 

♦ 

Memorandum. 

December 13,1900.—Verdict for plaintiff for $3,185.32. 

13 Motion in Arrest of Judgment. 

Filed Dec. 18,1900. 

In the Supreme Court of the District of Columbia. 

Luke J. Kearney 1 

vs. > At Law. No. 41275. 

William H. Manogue. j 

t) 

Now comes the defendant, by his attorney, Edwin Forrest, and 
moves the court to arrest judgment on the verdict rendered herein, 
and for cause therefore assigns the following reasons: 

1st. Because, as shown by the record herein, the amount of the 
verdict rendered is in excess of the amount claimed by the plain¬ 
tiff. 

2nd. Because of other errors and imperfections as shown by the 
record herein. 

EDWIN FORREST, 

Att } y for Defendant. 

Memorandum. 

> o * 

December 31,1900.—Motions for new trial and in arrest of judg¬ 
ment continued to January 15, 1901, and December term, 1900, 
prolonged 30 days to settle exceptions. 


14 Supreme Court of the District of Columbia. 

Wednesday, January 16,1901. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. ' 

The following case was certified fo criminal court No. 2, Justice 
Cole presiding; 
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Luke J. Kearney, PPff, 
vs. 

William H. Manogue, Def’t. 

The motions for new trial and in arrest of judgment having here¬ 
tofore been continued until January 15,1901, but said motions not 
having been submitted to the court for consideration within that 
time, pursuant to the provisions of rule 55 of the common-law rules, 
said motions for new trial and in arrest of judgment are overruled 
and judgment on verdict ordered. Therefore it is considered that 
the plaintiff recover against the defendant three thousand one hun¬ 
dred and eighty-five dollars and thirty-two cents ($3,185.32), being 
the money payable by him to the plaintiff by reason of the prem¬ 
ises, together with his costs of suit, to be taxed by the clerk, and 
have execution thereof. 

Appeal and Order for Citation. 

Filed Feb. 6,1901. 

In the Supreme Court of the District of Columbia. 

Luke J. Kearney 
vs. 

William H. Manogue. 

And now comes the defendant and appeals to the Court of Appeals 
of the District of Columbia from the judgment entered herein on the 
16th day of January, 1901, by the supreme court of the District of 
Columbia,, and the clerk of the supreme court, D. C., is requested to 
issue citation to the plaintiff upon this appeal. 

EDWIN FORREST, 
Attorney for Defendant. 


j> At Law. No. 41275. 


j- At Law. No. 41275. 


15 In the Supreme Court of the District of Columbia. 

Luke J. Kearney 4 

vs. > At Law. No. 41275. 

William H. Manogue. J 

The President of the United States to Luke J. Kearney, Greeting : 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein under and as directed by the rules of said court, 
pursuant to an appeal filed in the supreme court of the Dis¬ 
trict of Columbia on the 6th day of February, 1901, wherein William 
H. Manogue is appellant and you are appellee, to show cause, if 
any there be, why the judgment rendered against the said appel¬ 
lant should not be corrected and why speedy justice should not be* 
done to the parties in that behalf. 
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Witness the Honorable Edward F. Bing¬ 
ham, chief justice of the supreme court of 
the District of Columbia, this sixth day of 
February, in the year of our Lord one thou¬ 
sand nine hundred and one. 

JOHN R. YOUNG, Clerk. 

Service of the above citation accepted this — day of-, 190-. 

y 

Attorney for Appellee. 

[Endorsed:] 2470. No. 41275. Law. Equity. Luke J. Kear¬ 
ney vs.Wm. Ii. Manogue. Citation. Issued Febr’y 6,1901. Served 
copy of the within citation on Luke J. Kearney, Feb’y 7,1901. Au- 
lick Palmer, marshal. Edwin Forrest, attorney for appellant. 

10 Memorandum. 

February 7,1901.—$50.00 deposited by defendant in lieu of ap¬ 
peal bond. 

Supreme Court of the -District, of Columbia. 

Wednesday, March 27,1901. 

Session resumed pursuant to adjournment, Chief Justice Bing¬ 
ham presiding. 

Luke J. Kearney, Pl’ff, ] 

vs. V At Law. No. 41275. 

William H. Manogue, Def’t. J 

Upon application of the defendant, by his attorney, and for special 
and sufficient cause to the court shown, it is, this 27th day of March, 
1901, by the court ordered that the defendant be, and he is hereby, 
allowed an extension of fifteen days from and after this date to pro¬ 
duce and file with the clerk of the Court of Appeals the transcript 
of the record in this cause. 

CHAS. C. COLE, Justice. 

17 Supreme Court of the District of Columbia. 

United States of America, \ 

District of Columbia , / 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby' certify the foregoing pages, numbered from 1 to 
16, inclusive, to be a true and correct transcript of the record, as pre¬ 
scribed by rule 5 of the Court of Appeals of the District of Columbia, 
in cause No. 41275, at law, wherein Luke J. Kearney is plaintiff and 
William EL Manogue is defendant, as the same remains upon the 
files and of record in said court. 


Seal Supreme Court 
of the District of 
Columbia. 
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In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 10th day of April, 
Columbia. A. D. 1901. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 1078. 
William H. Manogue, appellant, vs. Luke J. Kearney. Court of 
Appeals, District of Columbia. Filed Apr. 10,1901. Robert Wil¬ 
lett. clerk. 







